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of Congress (Van Brocklin v. Ten-
nessee, 117 U.S. 151; 29 L. Ed. 845; 6 S.
Ct. 670). No land shall be purchased on
account of the United States, except
under a law authorizing such purchase
(R. S. 3736; 41 U.S.C. 14). No real estate
not in Federal ownership shall be ac-
quired by a military department, ex-
cept as such acquisition is or shall be
expressly authorized by law (section
501(b), Act July 27, 1954; Pub. L. 534, 83d
Congress; 68 Stat. 560).

§552.33 Estates and methods of acqui-
sition.

(a) Title to non-Government-owned
real estate will be by purchase, con-
demnation, donation (when the author-
ization act specifies donation), and ex-
change (when the authorization act
specifies exchange).

(b) Easements in non-Government-
owned real estate are the same as in
paragraph (a) of this section.

(c) Licenses in non-Government-
owned real estate are generally by do-
nation, although a nonrevocable li-
cense might be acquired by purchase.

(d) Leaseholds in non-Government-
owned real estate will be by negotia-
tion or condemnation. Leaseholds may
give the Government exclusive use or
may give the Government co-use with
the owner for specific purposes.

(e) Jurisdiction over Government-
owned real estate will be by transfer,
reassignment, withdrawal, and reserva-
tion.

(f) Permits to use Government-owned
real estate will be by instrument issued
by another Government department or
agency. Although in the nature of a li-
cense (may be revocable or nonrev-
ocable), the instrument is designated
as a ‘“‘permit’’, since it relates to Gov-
ernment-owned real estate, to distin-
guish it from a “license” relating to
non-Government-owned real estate.

(g) Recapture of use of former Gov-
ernment-owned real estate which was
disposed of subject to a ‘““National Se-
curity Clause,” a ‘“National Emergency
Clause,” or a similar provision will be
by letter from the Chief of Engineers to
the owner of the property, based upon a
directive from the Secretary of the
Army or his designee.

(h) Revestment of title to former
Government-owned real estate which
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was disposed of subject to a reverter
provision, such as a ‘“National Defense
Purpose Clause” will be by letter to
the owner by the official of the depart-
ment designated in the conveyance by
the Government.

(i) Procurement of options on real es-
tate which is “‘suitable and likely to be
required’” in connection with a mili-
tary public works project, prior to ex-
press authorization by law for the ac-
quisition of said real estate will be by
negotiation.

(J) Extinguishment of third party in-
terests in lands owned or controlled by
the United States, such as outstanding
oil, gas, and other mineral rights; graz-
ing rights; timber rights; water rights;
and easements for rights-of-way for
highways, railroads, power lines, com-
munication lines, water lines, and
sewer lines will be the same as pre-
scribed in paragraph (a) of this section.
Payment for extinguishment of grazing
rights or licenses on public domain or
other property owned by or under the
control of the United States is made
pursuant to Act July 9, 1942; 56 Stat.
654; as amended by Act May 28, 1948; 62
Stat. 277; and as further amended by
Act October 29, 1949; 63 Stat. 996 (43
U.S.C. 315g and r).

§552.34 Policies relative to new acqui-
sition.

(a) Present holdings inadequate for es-
sential mission. No request to acquire
real estate by transfer from Navy or
Air Force or from another Government
agency, or by purchase, lease or con-
demnation will be considered or ap-
proved unless it is established that:

(1) The activity to be accommodated
is essential to an assigned mission.

(2) Real property under the control of
the Army is inadequate to satisfy these
requirements.

(3) No real property under the control
of the Navy or Air Force or other Fed-
eral agencies is suitable and available
for use by the Army on a permit or
joint use basis.

(b) Order of priority for method of ac-
quisition. If the activity qualifies as es-
sential to an assigned mission but the
need cannot be filled by the use of
other Army property or other Federal
property on a permit or joint use basis,
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the following alternatives will be con-
sidered in the order listed:

(1) Donation or long-term nominal
rental lease.

(2) Transfer from Navy or Air Force.
Acquisition of lands excess to the re-
quirements of other military depart-
ments.

(3) Recapture of use.

(4) Public Domain. Withdrawal from
the public domain for military use.
(Pub. L. 85-337, Feb. 28, 1958 (72 Stat. 28)
requires that an Act of Congress be ob-
tained to withdraw, reserve, or restrict
for defense purposes more than 5,000
acres of the public domain.)

(5) Acquisition by exchange. Exercise
of existing authorities for the exchange
of Government-owned real property for
non-Government-owned real property
that is by type or location adaptable to
the military need.

(6) Transfer from other Federal agen-
cies. Acquisition of lands excess to the
requirement of Federal agencies other
than military departments.

(7) Acquisition by purchase, lease or
condemnation.

(c) Current requirements given pref-
erence. In considering the use of Army
real property by another military de-
partment, current requirements will,
in the absence of wunusual cir-
cumstances, be given preference over
future needs and mobilization require-
ments. If the current requirement will
not continue through mobilization,
care must be exercised to avoid modi-
fication of the property in a manner
that would prevent its timely return to
the holding department to meet the
mobilization requirement. If it is con-
templated that the current require-
ment will continue through mobiliza-
tion, the property may be modified as
required and the mobilization plans of
the military departments concerned
should be changed accordingly.

(d) Firm requirements and minimum ac-
quisition. Requirements in each indi-
vidual case will be firmly determined
and only the minimum amount of prop-
erty necessary will be acquired.

(e) Factors considered insufficient jus-
tification for acquisition by lease. Desir-
ability of location in an urban area, re-
duced travel time for employees or
business representatives, nominal sav-
ings in transportation costs, environ-
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mental considerations (such as noise or
traffic), or desirability of single unit
offices instead of split locations in
close proximity will not be considered
sufficient justification for acquiring
leased space or facilities when Govern-
ment-owned property is available. For
exceptions, see paragraph (f) of this
section.

(f) Special location considerations. Ac-
quisition of title or a leasehold interest
in real property may be justified where
it is demonstrated that the function to
be accommodated is an essential activ-
ity and the geographic location thereof
in other than Government-owned space
is vital to the accomplishment of the
assigned mission. Examples that may
fall in this group are recruiting sta-
tions (exclusive of kindred examining
and induction units), airbases, air de-
fense sites, and sites for construction
of facilities for Reserve Components of
the Armed Forces.

(g) Army Reserve training sites. In gen-
eral, title to lands will not be acquired
for exclusive use as training sites.
Training sites will be acquired by one
of the following means in the order
listed:

(1) Use of lands under the control of
the Department of the Army regardless
of the agency maintaining jurisdiction,
to include class Il and industrial in-
stallations and other Reserve Compo-
nent facilities, see title 10 U.S.C. 2331
and 2237.

(2) Use of reservoir lands of Civil
Works Projects. By informal agree-
ment with the Resident Engineer or
Manager (when training activities do
not involve exclusive use, construction,
or destruction of vegetation) or by per-
mit from the District Engineer (for
other activities when such activities
are compatible with the operation and
maintenance of the project and will not
endanger the use by the general public
of public access areas).

(3) Use of lands, by permit or other-
wise, under the control of the other
military departments.

(4) Use of lands by permit of other
Government-owned land, including the
public domain.

(5) Use by license or nominal rental
lease of local, county, or State-owned
public lands.
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(6) Use of privately owned land by
short-term co-use lease under the au-
thority granted in §552.39.

(7) Use of non-Government-owned
land by lease.

(8) Acquisition of lands excess to the
requirements of the other military de-
partments.

(9) Acquisition of lands excess to the
requirements of Federal agencies other
than the military departments.

(10) Acquisition of the non-Govern-
ment-owned land.

(11) As a rule of thumb, lands will not
be acquired for training from any
source when the value of the land ex-
ceeds that of rural farm land in the
area.

(h) Public notice and release of informa-
tion relative to proposed real estate acqui-
sitions. It is the policy of the Depart-
ment of the Army to give notice to the
public and to release information to
the public as early as possible (at the
site selection stage) and as completely
as possible, consistent with existing
regulations. Even though opposition
may develop in some cases because of
early release of information as to pro-
posed acquisitions, application of this
policy should more often result in fa-
vorable public relations, general public
support of proposed acquisitions, and
material assistance in the selection of
sites which will fulfill the military re-
quirement and still have the least im-
pact on the civilian economy. This pol-
icy will permit consideration of public
preferences in the establishment of
military facilities. Section 302 of the
Act of July 14, 1960; Pub. L. 86-645,
which is applicable to military as well
as water resources public works
projects, provides for dissemination of
information on large new installations.

(1) Restrictions relating to Agency
Budget Estimates and Presidential Budget
Recommendations. Bureau of the Budget
Circular No. A-10, as revised, places re-
strictions on disclosure of Agency
Budget Estimates and Presidential
Budget Recommendations. It provides
that budget recommendations and esti-
mates are administratively confiden-
tial until made public through formal
transmittal of the budget to Congress.
Public notice and release of informa-
tion relative to proposed real property
acquisitions will, therefore, exclude
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any information as to whether the pro-
posed acquisition has been included in
a pending budget not yet formally
transmitted to the Congress or is to be
included in a future budget. Public no-
tice and release of information will be
on the basis of ““advance planning.”

(2) General application and exceptions.
Non-Government-owned real property
generally is acquired by negotiations,
based on its fair market value as estab-
lished by Government appraisal and re-
gardless of who the owner is, how much
the owner paid for the property, and
how long the owner has owned the
property. For this reason, public notice
and release of information should not
tend normally to increase the value of
the land involved or create speculation
therein. Experience has proved that in-
terest of the Government in specific
real property normally tends to dis-
courage trafficking therein. Though
normally the release of information
should not result in subsequent dis-
advantage to the Government, infor-
mation will not be released in any spe-
cific case where it might have that re-
sult. AR 345-15 applies to the acquisi-
tion of real property only in those in-
stances in which the release of advance
information on proposed plans might
provide undue discriminatory advan-
tage to private or personal interests.

(3) Application to Army Reserve facili-
ties. During the preliminary site selec-
tion stage for Army Reserve facilities,
the Army commander’s representative
will contact responsible local public of-
ficials to explain the nature of the pro-
posed facility and to obtain their con-
currence in the Army’s acquisition and
use of the site tentatively selected.
Such a statement, including the names
and titles of officials contacted, will be
furnished by the Army commander to
the District Engineer for inclusion in
the Real Estate Planning Report. Re-
lease of information on Army Reserve
centers will be made only by an au-
thorized representative of the Army
commander.

(i) Use of unappropriated and nonnav-
igable water. It is the policy of the De-
partment of the Army to utilize unap-
propriated and nonnavigable water
upon or under lands under jurisdiction
in such a manner as is consonant with
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the purposes of water laws which have
been enacted by the several States.

(J) Permanent construction. If perma-
nent construction, defined as that
which produces a building suitable and
appropriate to serve a specific purpose
for a maximum period of time (at least
25 years) and with a minimum of main-
tenance, is to be constructed by the
Government, the Government must ei-
ther hold or acquire title to the land
(inclusive of all mineral rights and im-
provements) or a permanent easement
interest, with the following exceptions:

(1) Right of reuse by exercise of Na-
tional Security Clause. Property, includ-
ing land or buildings, over which the
Government currently holds the right
of reuse by exercise of the National Se-
curity Clause.

(2) Right of reuse by exercise of Na-
tional Emergency Use Provision. Prop-
erty, including land or buildings, over
which the Government holds the right
of reuse by exercise of a National
Emergency Use Provision. Inasmuch as
such rights inure to the Government
only during the period or periods of na-
tional emergency as may be declared
by the President or the Congress and
are extinguished by the termination
thereof, every effort will be made to
negotiate a lease covering such prop-
erty under terms that would provide
for the right of continuous possession
by the Government for a minimum of
25 years.

(3) Rights-of-way. Property required
as a site for installation of utility lines
and necessary appurtenances thereto,
provided a long-term easement or lease
can be secured at a consideration of $1
per term or per annum.

(4) Airbase. Property required for air-
bases, provided such property can be
acquired by lease containing provisions
for:

(i) Right of continuous use by the
Government under firm term or right
of renewal, for a minimum of 50 years.

(ii) A rental consideration of $1 per
term or per annum.

(iii) Reserving to the Government
title to all improvements to be placed
on the land and the right to dispose of
such improvements by sale or abandon-
ment.
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(iv) Waiver by the lessor of any and
all claims for restoration of the leased
premises.

(v) Use of the property for “Govern-
ment purposes’ rather than for a spe-
cific purpose.

(5) Reserve Components facilities. Prop-
erty required for facilities for the Re-
serve Components of the Armed Forces,
provided such property can be acquired
by lease containing provisions detailed
in paragraphs (j)(4) (i), (ii), (iii), and
(iv) of this section. When possible the
insertion in a lease of provision re-
stricting the use of the land to a spe-
cific purpose will be avoided; use of a
term as ‘“Government purposes’’ should
be employed whenever possible.

(6) Air defense sites. Property required
for air defense sites provided such prop-
erty can be acquired by lease con-
taining provisions detailed in para-
graphs (j)(4) (i), (ii), and (iv) of this sec-
tion and in addition thereto a right of
continuous use by the Government
under a firm term or right of renewal
for as long as required for defense pur-
poses.

(7) Exception by Assistant Secretary of
Defense (Installations and Logistics).
Where leases (for airbases, facilities for
Reserve Components of the Armed
Forces, or air defense sites) can be ob-
tained containing some but not all of
the above-listed provisions or where
leases (for all other types of installa-
tions upon which permanent construc-
tion is to be placed by the Government)
can be obtained containing similar pro-
visions and it is considered to be to the
best interest of the Government to ac-
quire a lesser interest than fee title, it
will be necessary to obtain approval
from the Assistant Secretary of De-
fense (Installations and Logistics) prior
to placing permanent construction
thereon.

(8) Construction projects not in excess of
$25,000. Construction projects esti-
mated to cost not in excess of $25,000
will not be considered as permanent
construction for purposes of applying
the above policy.

(9) Industrial installations. See para-
graph (1) of this section.

(k) No permanent construction. Where
temporary construction or no con-
struction is to be placed by the Govern-
ment, acquisition of a lesser interest
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(leasehold, easement, license, as appro-
priate) will generally be considered to
be in the best interest of the Govern-
ment, with the following exceptions:

(1) Cost of construction. Where any
proposed temporary construction to be
placed by the Government has an esti-
mated cost equal to or in excess of the
current market value of the property.

(2) Rent plus restoration. Where the
calculated period of required use is of
sufficient duration that the sum ex-
pended for rentals over this period plus
restoration, if required, would exceed
50 percent of the current market value
of the property. (Apply calculated pe-
riod of required use or 20 years, which-
ever is less.)

(3) Easement costing 75 percent of fee
value. Where the cost of acquiring an
easement right exceeds 75 percent of
the current fair market value of the
property.

() Industrial installations—(1) Defini-
tions. Industrial facilities as used here-
in are defined as plants, buildings, util-
ities, improvements, and additions and
appurtenances thereto used for mili-
tary production and related purposes,
including testing and development.
Nonseverable industrial facilities as
used herein are defined as industrial fa-
cilities located on other than Govern-
ment-owned land, and which, after
erection or installation, cannot be re-
moved without substantial loss of
value or damage thereto, or to the
premises where installed.

(2) Policy. Industrial facilities will be
located on land owned by the Govern-
ment or in which the Government has
a permanent, disposable interest. Non-
severable industrial facilities will be
located on land in which the Govern-
ment has a disposable interest equal in
term to the estimated useful life of the
facilities, unless the Head of a Pro-
curing Activity, with consideration to
any nonrecoverable costs involved, de-
termines that such location is not fea-
sible. If the Head of a Procuring Activ-
ity makes this determination, he may
authorize the location of such facilities
on other land, provided:

(i) The estimated useful life of the fa-
cilities will not extend beyond the con-
tract under which the facilities are in-
stalled or the completion of the work
for which the facilities are provided; or
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(ii) The contractor agrees to pur-
chase the facilities upon the end of the
facilities contract at the acquisition
cost of the facilities, less depreciation;
or

(iii) The Secretary approves other
provisions as being in the interest of
national defense.

(iv) If location on land in which the
Government does not have a disposable
interest, as above set out, is authorized
under paragraphs (1)(2)(i), (ii), or (iii) of
this section, the Government must
have the right to abandon the facilities
in place, with no obligation to restore
or rehabilitate the facilities or the
premises on which they are located.

(m) Commercial and industrial type fa-
cilities—(1) Policy. Privately owned or
Government-owned and privately oper-
ated commercial and industrial type
facilities will be used to the greatest
extent practicable, recognizing the
basic military necessity for integrated,
self-sustaining units responsible to
command and the necessity for oper-
ating anywhere in the world. It is the
policy of the Department of the Army
not to engage in the operation of indus-
trial or commercial type facilities un-
less it can be demonstrated that it is
necessary for the Government itself to
perform the required work or service.

(2) Definition. Commercial and indus-
trial type facilities are defined as those
devoted to an activity which normally
might be performed by private industry
(except commissaries, post exchanges,
and nonappropriated fund activities)
including, but not limited to, ware-
houses, motor repair shops, bakeries,
laundries, and drycleaning facilities.

(n) Department of Defense policy rel-
ative to liaison with Governor of Common-
wealth of Puerto Rico. By letter dated
August 19, 1953, the Secretary of De-
fense informed the Governor of the
Commonwealth of Puerto Rico that the
Department of Defense would establish
liaison with the Governor to coordi-
nate all military requirements for land
acquisition in Puerto Rico. By memo-
randum dated August 19, 1953, the Sec-
retary of Defense instructed that such
liaison would be established under the
direction of the Department of the
Army, in coordination with the other
interested services. On September 8,
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1953, the Department of the Army re-
quested the Commander in Chief, Car-
ibbean Command, to establish such li-
aison. Liaison is being maintained lo-
cally between the Commandant of the
Caribbean Sea Frontier and the Chair-
man of the Puerto Rico Planning
Board. The liason applies to the pro-
posed acquisition of title or any inter-
est in land which is other than (Fed-
eral) Government-owned land. In all
cases, liaison action will be initiated
during the advance planning or site se-
lection stages. The purpose is to give
Puerto Rican officials advance notice
of military real property requirements
and to give them an opportunity to
suggest suitable alternatives in an ef-
fort to improve public relations with
Puerto Rican officials, landowners, and
the general public.

[27 FR 6140, June 29, 1962]

§552.35 Rights-of-entry for survey and
exploration.

(a) Voluntary. Where it is necessary
to enter upon non-Government-owned
real estate during site selection, par-
ticularly for the purpose of conducting
topographic surveys and test borings,
the appropriate division or district en-
gineer will negotiate rights-of-entry
for survey and exploration. The instru-
ment is in the nature of a license which
does not convey an interest in land but
precludes the entry from being a tres-
pass. Since the entry is for a limited
purpose and for a relatively short pe-
riod of time, the landowner is not of-
fered rental for the privileges re-
quested. Where the landowner insists
upon payment for the privileges re-
quested, district engineers are author-
ized to negotiate short-term co-use
leases, within the limits of existing
regulations.

(b) Involuntary. Where rights-of-entry
for survey and exploration or short-
term co-use leases cannot be nego-
tiated, the right-of-entry may be ob-
tained through the institution of pro-
ceedings for the condemnation of a
short-term co-use leasehold interest.
This action is taken only where it can
be shown that the entry is imperative
and that it is impossible to negotiate a
voluntary right-of-entry or short-term
co-use lease.
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§552.36 Rights-of-entry for construc-
tion.

(a) When authorized. Rights-of-entry
for construction will be obtained by
the district engineer only after a real
estate directive or authorization to
lease has been issued and then only
when the construction schedule does
not allow sufficient time to complete
negotiations for an option to purchase
or for a lease, as appropriate.

(b) Involuntary. Where a right-of-
entry for construction cannot be nego-
tiated, under the circumstances set
forth in paragraph (a) of this section, a
right-of-entry will be obtained through
the institution of proceedings for the
condemnation of fee title, an easement
interest, or a leasehold interest, as ap-
propriate.

§552.37 Acquisition by Chief of Engi-
neers.

(a) Statutory authority. The Chief of
Engineers, under the direction of the
Secretary of the Army, is charged with
the acquisition of all real estate for the
use of the Department of the Army (10
U.S.C. 3038).

(b) Scope of responsibility. This au-
thority is exercised by the Chief of En-
gineers, acting for the Secretary of the
Army, in the acquisition of all real es-
tate and interests therein for the use of
the Department of the Army in conti-
nental United States, Territories, pos-
sessions, and the Commonwealth of
Puerto Rico.

(c) Delegated authority. The Chief of
Engineers or his duly authorized rep-
resentative has authority to approve,
for the Secretary of the Army:

(1) Fee, easement, and license acqui-
sitions which do not exceed $5,000 for
any one parcel and which constitute
small tracts of additional land needed
in connection with projects for which
final Department of the Army, Depart-
ment of Defense, and/or Congressional
approval has been obtained, or which
constitute rights-of-way for roads, rail-
roads, and utility lines necessary to
the construction, maintenance, and op-
eration of an approved project.

(2) Leasehold acquisition where the
estimated annual rental for any single
leasehold does not exceed $25,000 and
the acquisition is not controversial,
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